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- QUESTI ONS PRESENTED -
l.

Whet her a city may regulate uninproved or gravel parking lots and
prohibit driving vehicles from such a parking |lot to a paved street
W thout a permt.

Whet her the status of a roadway within a city as part of the state
hi ghway system or the interstate or national highway system prohibits
city regulation of traffic upon that roadway.

Whet her a city may conpel a property owner to pave a parking |ot.

- ATTORNEY CGENERAL'S OPI NI ONS -
l.

It is nmy opinion that a city may regulate uninproved or gravel
parking lots and restrict direct access from an uni nproved or gravel
parking lot onto a hard surfaced paved street or road within that
city’s jurisdiction.

It is nmy further opinion that a city may regulate traffic upon a
roadway within the city's jurisdiction which is part of the state
hi ghway system or the interstate or national highway system except
that speed limts nust be set with the consent of the director of the
State Departnent of Transportation.

[,
It is nmy further opinion that a city may require a property owner to

pave a parking lot wthout conpensation to protect the public’'s
health, safety, norals, or welfare with certain restrictions.
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- ANALYSES -
l.

This opinion involves certain ordinances of the Cty of Mandan. The
Mandan ordi nances prohibit driving notor vehicles from uni nproved or
gravel parking lots to paved roadways wthin industrial and
commercial districts of the city without a permt fromthe city for

each vehicle. Mandan Muni ci pal Code (MMC.) 88 10-07-03, 10-07-04.

Al t hough sone commercial or industrial businesses could |icense all

vehi cl es, including those of enployees, the practical effect of this
ordinance is to require retail businesses to pave their parking lots
due to the inpossibility of licensing all custonmers. The purpose of

this prohibition is to prevent a public nuisance by notor vehicles
which drag dirt, nud, gravel or debris from the parking lot to the
paved street because this debris clogs gutters and sewers; increases
the cost of street mmintenance; creates dangerous conditions which
may cause vehicles to skid or be unable to brake quickly; and causes
injury to people or property danmage to vehicles on the road from
thrown gravel. M MC. § 10-07-01.

Cities are agencies of the state and only have the powers expressly
conferred upon them by statute or such as may be necessarily inplied
fromthe powers expressly granted. Roeders v. City of Washburn, 298

N.W2d 779, 782 (N. D. 1980). "I'n defining a city's powers the rule
of strict construction applies and any doubt as to the existence or
extent of the powers nust be resolved against the city." I d.

However, once a city's powers have been determined, the rule of
strict construction no longer applies, and except where specifically
prescribed by the Legislature, the nmanner and neans of exercising
those powers are left to the discretion of the municipal authorities.
Haugland v. City of Bismarck, 429 N W2d 449, 453-54 (N. D. 1988).
"Leaving the manner and neans of exercising nunicipal powers to the
di scretion of nunicipal authorities inplies a range of reasonabl eness

within which a municipality's exercise of discretion will not be
interfered with or upset by the judiciary.”" 1d. at 454. A city may
provide the details necessary for full exercise of any power

conferred by statute when the manner of exercising the power is not
ot herwi se specified. N.D.C.C. 8§ 40-06-07. After it is determ ned
that a regulation is within the subject matter of a city's authority,
a party challenging the ordi nance nust show how the city exceeded its
authority. A & H Services v. Cty of Wahpeton, 514 N W2d 855, 857
(N.D. 1994). The ordinance is presuned valid and a court wll not
hold otherwise wunless the ordinance is clearly arbitrary,
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unreasonabl e, and without relation to public health, safety, norals,
or welfare. Id.

The governing bodies of all cities are granted authority:

(8 To lay out, establish, open, alter, repair, clean,
wi den, vacate, grade, pave, park, or otherw se
improve and regulate the use of streets, alleys,
avenues, sidewal ks, crossings, and public grounds,
and to acquire, construct, mintain, and operate
parking lots and facilities for notor vehicles; to
regul ate or prevent any practice having a tendency to
annoy persons frequenting the same; and to prevent
and regul ate obstructions and encroachnments upon the
sane.

(14) To regulate and prevent the throwi ng or depositing of
ashes, offal, dirt, garbage, or any offensive mtter
in, and to prevent injury to, any street, avenue,
all ey, or public ground.

(15) To provide for and regul ate curbs and gutters.

(17) To regulate traffic and sales upon the streets,
si dewal ks, and public pl aces.

(24) To fix the amount, ternms, and manner of issuing and
revoki ng |icenses.

(44) To declare what shall constitute a nuisance and to
prevent, abate, and renove the sane.

N.D.C.C. § 40-05-01. In addition, the city council in a city
operating under the council form of government and the board of city
comm ssioners in a city operating under the commi ssion system of
gover nment have the power:

. To regulate, control, or restrict wthin designated
zones, or congested traffic districts, except that the
speed limt for vehicles on those streets designated as
part of any state highway nust be as determ ned by nutua

agreenent with the director of the departnent of
transportation, the wuse of streets, alleys, or other
public ways by various classes of traffic.
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N.D.C.C. 8 40-05-02(14). The power to regulate includes the power to
i cense. See Tayloe v. City of Whpeton, 62 N W2d 31, 35 (ND
1953) (statute granting city power to regulate for pronotion of
health or suppression of disease includes power to |icense garbage
col l ection and di sposal).

Additionally, it is a class A msdeneanor to maintain a public
nui sance. N.D.C.C. § 42-01-15. Annoying or endangering the health
or safety of others, or interfering with, obstructing, or rendering a
street or roadway dangerous for travel is a nuisance. N.D.C C
§ 42-01-01. A public nuisance is a nuisance which affects a
consi derabl e nunber of people or the public generally. Frandsen v.
Mayer, 155 N.W2d 294, 298 (N.D. 1967); N.D.C.C. § 42-01-06.

Therefore, it is nmy opinion that a city nmay regulate uninproved or
gravel parking lots and restrict direct access from an uni nproved or
gravel parking lot onto a hard surface paved street or road wthin
that city's jurisdiction.

The Legi sl ature has determ ned that an adequate and integrated system
of roads and streets is essential to the general welfare of the state
because they provide for the free flow of traffic, result in |ow
costs of notor vehicle operation, protect the health and safety of
the citizens of the state, increase property value, and generally

pronote economic and social progress. N.D.C.C. 8§ 24-01-01. The
director of the state Departnent of Transportation is responsible for
the state highway system N.D.C.C. 8§ 24-01-0s3. However, this

responsibility is limted:

The jurisdiction, control, and duty of the state and
muni cipality with respect to such urban connecting streets
nmust be as foll ows:

1. The director has no authority to change or establish
any grade of any such street w thout approval of the
gover ni ng body of such nunicipality.

2. The nunicipality shall at its own expense maintain
all underground facilities in such streets, and has
the right to construct such additional underground
facilities as may be necessary in such streets.

3. The nmunicipality has the right to grant the privilege
to open the surface of any such street, but all
damage occasi oned thereby nust pronptly be repaired
by said nunicipality at its direction and wthout
cost to the departnent.
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4. The nunicipality has exclusive right to grant
franchi ses over, beneath, and upon such streets.

N.D.C.C. § 24-01-03.

The North Dakota Suprenme Court has interpreted this statute in |ight
of a city's authority under ND C C 8§ 40-05-02(14) to regulate
traffic use upon roadways within the city. Ebach v. Ralston, 469
N.W2d 801 (N.D. 1981). Traffic neans "pedestrians, ridden or herded
animal s, vehicles, street cars, and other conveyances either singly
or together while using any highway for purpose of travel.” ND C C
8§ 39-01-01(80). Al though the director of the state Departnent of
Transportation has control over the construction of the state highway
system including the design or alteration of a state highway, the
Suprene Court has interpreted "section 40-05-02(14) as authorizing
the city to regulate the use of state highways by people, animls,
and vehicles within cities, except that the setting of speed limts
requires the consent of the director [of the state Departnment of
Transportation]." Ebach, 469 N W2d at 806.

A city street or road may be designated as an interstate business
| oop. According to an official from the state Departnent of
Transportation, roads may be designated as an interstate business
loop if they connect with an interstate. This designation would be
made to obtain federal funding for part of the construction costs.

See Balf Co., Inc. v. Gitor, 534 F.Supp. 600, 601 (D. Conn. 1982).

Although an interstate business loop is a part of the Dwight D

Ei senhower National System of Interstate and Defense H ghways and the
Nati onal H ghway System 23 U S.C 103(b), it is subject to federa

construction standards but not interstate limted access highway
construction standards, according to the state Departnent of
Transportation. See 23 U S. C. § 109(c). Federal regul ations address
standards and control of access in the context of construction or
right-of-way, but not froma traffic control standard. See 23 C.F.R

8§ 620. 203. See also Balf at 605. There are no applicable federal

statutes or regulations which prohibit, or are inconsistent with, a
city's regulation of traffic from parking lots to an interstate
busi ness | oop.

Therefore, it is ny further opinion that a city may regulate traffic
upon a roadway within the city's jurisdiction which is part of the
state highway system or the interstate or national highway system
except that speed |limts nust be set with the consent of the director
of the State Departnent of Transportation.
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Article I, Section 16 of the North Dakota Constitution provides that
"[p]rivate property shall not be taken or danaged for public use
W thout just conpensation . . . for the owner." Thi s provision,
which is broader than the Fifth Amendnent to the United States
Constitution, was intended to protect the possession of property and
al so to protect those rights which render possession valuable. Gand
Forks-Traill Water Users v. Helle, 413 N.W2d 344, 346 (N. D. 1987).
A governnent acting through its police power has broad authority to
regul ate land use wthout conpensating |andowners for restrictions
pl aced upon their property, and a |and use regulation does not
constitute a taking for which conpensation nust be paid nerely
because it dimnishes the value of +the regulated property or
di sal l ows the highest valued use of the property. Rippley v. Cty of
Li ncoln, 330 N.wW2d 505, 507 (N.D. 1983). However, a |andowner is
entitled to just conpensation through an inverse condemnation action
when a governnental regulation prohibits all or substantially all
reasonable use of +the regulated property. I d. A regulation
affecting one particular use of property but which does not prohibit
all or substantially all reasonable uses of the regulated property
will be enforced wi thout conpensation to the property owner where the
regulation is not clearly arbitrary and wunreasonable wth no
substantial relation to the public health, safety, norals, or public
wel fare, and the property has not been materially dimnished in val ue
or usefulness as a whole. Gand Forks-Traill Water Users, 413 N W 2d
at 347.

"Em nent domain is the right to take private property for public
use," N.D.C.C. 8§ 32-15-01(1). Even where there is no physical taking
of land, a substantial interference with the neans of ingress and
egress may be conpensable. Boehm v. Backes, 493 N.W2d 671, 673-674
(N.D. 1992). However, the Mandan ordi nances in question do not take
private property for public use, but instead are an exercise of the
police power to prevent a private |andower from creating or

continuing a nuisance and safety hazard. See Gand Forks-Traill
Water Users, 413 N W2d at 347. See generally, ND CC tit. 42,
Nui sances. "[1]t is well settled that the government's exercise of

its police power to abate a public nuisance hazardous to the public
health, safety, or welfare does not entitle the property owner to
conpensation. City of Mnot v. Freelander, 426 N.W2d 556, 560 (N.D.
1988). See also Loyer Educational Trust v. Wyne County Road
Conmmi ssion, 425 NW2d 189 (Mch. C. App. 1988) (granting of
driveway pernit properly conditioned on |andowner’s inprovenent of
public road to accommobdate increased traffic).
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"[ A] | andowner who has made substantial expenditures in reliance upon
existing zoning or otherwise commtted hinself to his substantial
di sadvant age before the zoning change may be protected" by Article I,
Section 16 of the North Dakota Constitution. Mnch v. Cty of Fargo,
332 Nw2d 71, 74 (N.D. 1983), quoting City of Fargo, Cass County. V.
Harwod Township, 256 N.W2d 694, 700 (N.D. 1977). However, where
there is no substantial expenditure in reliance on a changed
ordi nance, there can be no recovery for the property owner. M nch
332 N.wW2d at 75.

This office is not authorized to determne fact issues in nmaking a
| egal opinion. 1995 N.D. Op. Att'y Gen. L-121 [Attorney General
Heitkanp to Ann Mhoney (May 19, 1995)]. It is a fact question
beyond the scope of this opinion whether any particular property
owner had made a substantial expenditure in reliance on an unchanged

or di nance. It nmust be noted that the Mandan ordi nances in question
were enacted in 1970. No property owner could have relied on the
absence of these ordinances since their enactnent. See G and

Forks-Traill Water Users, 413 N.W2d at 347 (pipeline owner cannot
argue that statutory requirenent to nove a pipeline at its own cost
if placed in a particular location constituted a conpensabl e taking
where the regulation preexisted placenent of the pipeline in the
restricted | ocation).

Any determ nation concerni ng whether the burden of an inposed cost on
a property owner due to the exercise of a city's police power would
i nval i date the ordi nance involves a question of fact which is beyond
the scope of this opinion. Therefore, it is ny further opinion that
a city may require a property owner to pave a parking lot wthout
conpensation to protect the public's health, safety, norals, or
wel fare, within the above restrictions.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the questions
presented are decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL
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Assi st ed by: Edward E. Erickson
Assi stant Attorney Ceneral
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